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COMMENTS

BellSouth Telecommunications, Inc. ("BellSouth") hereby
submits its Comments in support of that aspect of the
Petition for Clarification or Reconsideration of
Southwestern Bell Telephone Company ("Southwestern Bell")
which addresses the Bureau's requirement that petitions for
waiver be filed as a condition precedent to a grant of
exogenous treatment of costs under the Commission's price
cap rules. The Southwestern Bell Petition ("Petition") was
filed in this proceeding on July 25, 1994.

In its 1994 Annual Access Tariff Filing, Bell Atlantic
had included as an exogenous cost certain regulatory fees
which were recently imposed by the Commission.' The Common
Carrier Bureau ("Bureau"), in its 1994 Annual Access Tariff
Filing Order,? denied exogenous cost treatment for such fees

on the basis that Bell Atlantic had not filed a petition for

! Implementation of Section 9 of the Communications

Act, Assessment and Collection of Regulatory Fees for the
1994 Fiscal Year, MD Docket No. 94-19, Notice of Proposed
Rulemaking (FCC 94-46), released March 11, 1994, and Report
and Order (FCC 94-140), released June 8, 1994.

2 1994 Annual Access Tariff Filings, CC Docket No.
94-65, Memorandum Opinion and Order Suspending Rates (DA 94-

706), released June 24, 1994.
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waiver of the Commission's exogenous cost rule, Section
61.45(d).? As explanation for its rejection of Bell
Atlantic's handling of the fees, the Bureau stated,

Section 61.45(d) limits the categories of exogenous
costs to those listed in the rule and those designated
as such by a Commission Order. The regulatory fees at
issue are not included among those costs listed as
exogenous in Section 61.45(d), nor have they been
designated as such in any Commission Order. Therefore,
Bell Atlantic's treatment of them as exogenous violates
Section 61.45(d) of the rules. Absent a rulemaking,
the only means available to Bell Atlantic to obtain
exogenous treatment of the regulatory fees is to secure
a waiver of Section 61.45(d). Bell Atlantic, however,
has not filed a petition seeking waiver of that rule
section. Accordingly, we conclude that the Bell
Atlantic proposal to treat the regulatory fees
exogenously violates our price cap rules and, as such,
is patently unlawful.*

Southwestern Bell filed its Petition requesting the

Commission to clarify or reconsider, inter alia, this aspect

of the 1994 Annual Access Tariff Filing Order. BellSouth
supports this request.

Nothing in Section 61.45(d) or any other rule of the
Commission requires either that a Petition for Waiver be
filed in order for a carrier to be permitted to reflect an
exogenous cost change in its price cap indices, nor do any
rules limit the permitted exogenous cost changes to, to use
the Bureau's own words, those cost changes "designated as
such in any Commission order." Section 61.45(d) simply

states that

3 47 U.S.C. Section 61.45(d).

4 Id., para. 64.



[tlhe exogenous cost changes represented by the term
"Delta-2Z"...shall be limited to those cost changes that
the Commission shall permit or require. (1) Subject
to further order by the Commission, those exogenous
changes shall include cost changes caused by

(1) the completion of the amortization of
depreciation reserve deficiencies;

(ii) such changes in the Uniform System of
Accounts as the Commission shall permit or
require;

(iii) changes in the Separations Manual;

(iv) changes to the level of obligation associated
with the Long Term Support Fund and the
Transitional Support Fund...;

(v) the reallocation of investment from regulated
to nonregulated activities...;

(vi) such tax law changes and other extraordinary
exogenous cost changes as the Commission shall
permit or require;

(vii) retargeting the PCI to the level specified
by the Commission for carriers whose base year
earnings are below the level of the lower
adjustment mark; and
(viii) inside wire amortization.’
In essence, this provision, insofar as permitted exogenous
cost changes are concerned, means that unless ordered
otherwise by the Commission, exogenous cost changes are
permitted to include such exogenous cost changes that the
Commission shall permit. The rule does not state, as the

Bureau apparently believes, that the permitted exogenous

cost changes are limited to those explicitly listed in the

3 47 U.S.C. section 61.45(d) (emphasis supplied].
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rule itself or in a Commission order.® 1Indeed, there are
means by which exogenous cost changes can be permitted to be
reflected in Delta-~Z other than by Commission order, the
most relevant one here being by permitting a tariff filing
to take effect which reflects the cost change at issue in
the indices.” Such a procedure provides more than
sufficient opportunity for review and consideration of the
proposed exogenous cost change on its merits to determine
whether it should be permitted.

A review of past practice under Section 61.45(d)
reveals that carriers under price cap regulation 1) have
been permitted exogenous treatment of cost changes which
were neither specifically listed in Section 61.45(d) nor
designated as permitted exogenous cost changes by Commission
order; and 2) have not been required to file a petition for
waiver in order to obtain permission for such exogenous

treatment. Examples include exogenous cost treatment by

6 For instance, the rule does not state that the
permitted exogenous changes are limited to those which the
Commission has or may permit by order.

7 This is in contrast to required exogenous cost
changes which would need to be mandated by order in the
appropriate proceeding.



LECs of costs associated with the Telecommunications Relay
Service Fund® and public utility tax increases.’

Indeed, a requirement that a petition for waiver be
filed as a condition precedent to treatment of a cost as
exogenous presumes there is a requirement which needs to be
waived. However, there appears to be nothing which needs to
be waived in order for the Commission to permit a cost to be
treated as exogenous. Clearly, Section 61.45(d) does not
prohibit treatment of the regulatory fees at issue here as
exogenous. Nor are permissible exogenous costs static.
Rather, under the language of the rule itself, permissible
exogenous costs may be identified and included as permitted

on an ongoing basis "...as the Commission shall permit."!

Given the fact that the Commission already has authority
under the rule to permit such additional costs, there is
nothing which needs to be waived.

In conclusion, the Commission should clarify or
reconsider the statement in the 1994 Annual Access Tariff
Filing Order that a petition for waiver is required as a

condition precedent to a grant by the Commission for

8 See, e.dg., BellSouth Telecommunications, Inc.

Transmittal No. 135, filed August 17, 1993, effective
October 16, 1993.

9 Bell Atlantic Telephone Companies, Tariff F.C.C.
No. 1, Tr. Nos. 492 and 501, 7 FCC Rcd 2165 (1992); Bell
Atlantic Telephone Companies, Tariff F.C.C. No. 1, Tr. No.
473, 7 FCC Rcd 1486 (1992).

10 47 U.S.C. Section 61.45(d) (emphasis supplied].
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permission to have costs treated as exogenous. The Bureau,
in its 1994 Annual Access Tariff Filing Order, should have
discussed che epecific regulatory fees at issue on
substantive grounds, such as whether such costs qualify for
exogenous treatment under the control and dotble counting
test normally applied by the Commisegion, rather than have
rejected exogenous treatment as per ge unlawful on the sole

basis that a petition for waiver had not been filed.

Respectfully submitted,

B SOUTH TELECOMMUNICATIONS, INC.

.

M. Robert Sutherlan
Richard M. Sharatta
Rebacca M. Lough

Its Attorneys

4300 Southern Bell Center

675 West Peachtree Street, N.E.
Atlanta, Georgia 30375

{404) 614-4507

Dated: August 9, 1994
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foregoing COMMENTS by placing a true and correct copy of the
sane in the United States Mail, postage prepaid, addressed

to the parties listed on the attached service list.
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